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No. 99-0951

STATE OF W SCONSIN : | N SUPREME COURT

Joan LaRock,

Petitioner-Appellant-Petitioner,

V.

W sconsi n Departnment of Revenue,

Def endant - Respondent .

REVI EW of a decision of the Court of Appeals. Affirned.

1. JON P. WLCOX, J.The question presented in this case is whether

an enroll ed nenber of the Menom nee Tribe, Joan LaRock (LaRock), is
exenpt from Wsconsin's inconme tax while |living and working on the
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Onei da Reservation. Because LaRock is a nmenber of the Menom nee Tri be
rather than the Oneida Tribe, we conclude that principles of tribal
sovereignty do not bar the State fromtaxing her inconme earned on the
Onei da Reservation

2. The Departnent of Revenue (DOR) sent notice to LaRock in 1996
that she owed $588.00 plus interest for income she earned in 1994 and
1995. LaRock appealed the DOR s finding to the Wsconsin Tax Appeal s
Comm ssion (Comm ssion) on the ground that she is an "Indian" living
in "lIndian country."” Therefore, LaRock contended, she is exenpt from
state incone tax under the United States Suprenme Court holding in

McC anahan v. State Tax Conmin of Arizona, 411 U. S. 164 (1973), which
exenpted an enroll ed nenber of the Navajo Tribe |iving and working on
the Navaj o Reservation from Arizona's incone tax. Id. at 181. The
Comm ssion rejected LaRock's argunment and rul ed that because she is
not an enroll ed nenber of the Oneida Tribe, she is not exenpt from

W sconsin's inconme tax. The Circuit Court for Brown County, Donald R
Zui dnmul der, Judge, subsequently affirnmed the Conm ssion's order. The
court of appeals then affirnmed the holding of the circuit court.

3. The facts are undi sputed for the purposes of this review LaRock
is an enrolled nmenber of the Menom nee Tribe. She married an enroll ed
menber of the Oneida Tribe, wth whomshe had four children, al
enrol |l ed menbers of the Oneida Tribe. She subsequently divorced in
1993. For the taxable years 1994 and 1995, LaRock resided on the

Onei da Reservation and worked for Oneida Bingo and Casino, which is
al so on the Oneida Reservation. The Oneida Bingo and Casino is wholly
owned and operated by the Oneida Tribe. In 1994 and 1995, LaRock
deducted her federal adjusted gross incone fromthe state incone tax
based on her Anerican Indian status. The DOR di sal |l owed her deducti on
because she was not living and worki ng on Menom nee tribal |ands.
LaRock appeal ed the DOR' s finding to the Comm ssion.

4. Granting the DOR s notion for sumrmary judgnent, the Conm ssion
found "no Act of Congress, no treaty, no state statute or state
agreenent with any tribe that inpairs Wsconsin's right to inpose an
i ncone tax on enrolled nmenbers of a federally-recognized Indian tribe
who |ive and work on the reservation of another tribe in Wsconsin."
LaRock v. Wsconsin Dep't of Revenue, Wsconsin Tax Appeal s

Comm ssion, No. 96-1-539, 15 (May 11, 1998). LaRock appeal ed and the
circuit court affirnmed the Comm ssion's ruling, explaining that
"since [LaRock] is not a nenber of the Oneida Nations, she enjoys no
protected status that would allow her to claimimunity fromthe duty
she owes as a citizen of the State of Wsconsin to pay incone taxes."
LaRock then appealed the circuit court's ruling.

5. The court of appeals reviewed the treaties and federal statutes
and asserted that those laws did not preenpt state incone tax
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jurisdiction in this instance. LaRock v. Wsconsin Dep't of Revenue,
2000 W App 24, 19, 232 Ws.2d 474, 606 N.W2d 580 (Ct. App. 1999).
The court then addressed Mcd anahan and the Suprenme Court's use of
the term"reservation Indian" therein. Id. at 484. The court reasoned
t hat al though the Supreme Court never defined that term its ensuing
opi nions in Washington v. Confederated Tribes of Colville, 447 U. S.
134 (1980), and Duro v. Reina, 495 U S. 676 (1990), distinguished

bet ween tribal nmenbers and nonnenbers. 1d. at 484-88. Thus, echoing

t he Comm ssion, the court of appeals concluded that "no act of
Congress, treaty, state statute or agreenent with any tribe inpairs
W sconsin's right to inpose an incone tax on enrolled nenbers of a
federally recognized Indian tribe that live and work on a reservation
of another tribe." 1d. at 494.

6. LaRock then petitioned this court for review. On April 28, 2000,
we granted LaRock's petition.

7. The present case entails applying the law to undi sputed facts.
See Anderson v. Wsconsin Dep't of Revenue, 169 Ws.2d 255, 262, 484
N. W2d 914 (1992). Because this case presents a question of |aw, we
are not bound by the Conm ssion's conclusions. I1d. Al though the DOR
asserts that the Comm ssion has prior experience and has acquired
general expertise in the area of Indian taxation, de novo reviewis
appropri ate because there is no evidence that the agency used any
speci al know edge or expertise. Id.

8. Before applying the law to the facts of this case, it is
necessary to consider the Indian sovereignty doctrine, which, as the
United States Suprenme Court has noted, "provides a backdrop agai nst
whi ch the applicable treaties and federal statutes nust be read.”
McC anahan, 411 U.S. at 172. First set forth by Chief Justice
Marshal |, the underlying principle of Arerican Indian law is that
Indian tribes are sovereign political entities. See Wrcester v.
CGeorgia, 31 U.S. 515 (6 Pet.) (1832). The United States Suprene Court
has | ong recogni zed tribal rights and powers that are the
accoutrenents of sovereignty. See, e.g., United States v. Wnans, 198
U S. 371 (1905) (acknow edging fishing rights of Yakim I|ndians
secured in 1859 treaty); Wnters v. United States, 207 U S. 564
(1908) (affirmng rights of Gos Ventre and Assiniboing tribes to
water fromthe MIk River); Menom nee Tribe v. United States, 391
U S. 404 (1968) (observing that tribal hunting and fishing rights
from 1854 treaty survived Term nation Act of 1954); United States v.
Wheeler, 435 U. S. 313 (1978) (holding that Navajo Tri be has sovereign
power to punish tribal nenber for conmtting a crinme on the Navajo

| ndi an Reservation in Arizona); Red Bird v. United States, 203 U.S.
76 (1906) (recognizing that the Cherokee Nation has the power to
determ ne who is a nenber). W recently enphasi zed the enduring
vitality of tribal sovereignty in Teague v. Bad River Band of the
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Lake Superior Tribe of Chi ppewa |Indians, 2000 W 79, 923, 236 Ws. 2d
384, 612 N.W2d 709. Over the years, however, Indian tribes have seen
their sovereignty tenpered because "Congress has to a substanti al
degree opened the doors of reservations to state |laws, in marked
contrast to what prevailed in the tine of Chief Justice Marshall."

O gani zed Village of Kake v. Egan, 369 U S. 60, 74 (1962). The source
of congressional power to do so "derives fromfederal responsibility
for regulating comerce with Indian tribes and for treaty making."
McCd anahan, 411 U. S. at 172 n.7 (citations onmtted). Consequently,
the notion of the "tribe," grounded in our federal constitution, is
the essential political unit in Arerican Indian |aw. See U S. Const.
art. 1, 88, cl. 3; art. I, 82, cl. 2. Mreover, federal |egislation
over the past century has sought in sone instances to encourage

tribal coherence.® Congress can pass | egislation based on tri bal
status wi thout running afoul of the equal protection clause because a
"tribe" is a political rather than racial classification. See Mirton
v. Mancari, 417 U. S. 535, 554 (1974) (holding that a BIA hiring
preference is not a "racial preference" because it is "granted to

| ndi ans not as a discrete racial group, but, rather, as nmenber of
guasi -sovereign tribal entities..."”). Thus, it is against this
backdrop of tribal sovereignty that we exam ne the power of Wsconsin

to tax the income of LaRock.?2

9. Wsconsin requires that "[f]or the purpose of raising revenue for
the state and the counties, cities, villages and towns, there shal

be assessed, levied, collected and paid a tax on all net inconmes of
individuals ...by every natural person residing within the state.”

Ws. Stat. 871.02 (1993-94).§ The United States Suprene Court has
observed that "[e]njoynent of the privileges of residence within the
state, and the attendant right to invoke the protection of its |aws,
are inseparable fromthe responsibility for sharing the costs of
government." Lawence v. State Tax Commin, 286 U.S. 276, 279 (1932).
Rel yi ng on the Suprene Court's MC anahan deci sion, however, LaRock
contends that she is exenpted fromthe statutory obligation to pay
state incone tax. Accordingly, we begin our analysis of her argunent
by reviewi ng the Suprene Court's M anahan deci si on.

10. McCd anahan is widely regarded as the sem nal case in the area of

Anerican | ndian i ncone taxation.? There, the Court was required "to
reconcile the plenary power of the States over residents within their
borders with the sem -autononous status of Indians living on tribal
reservations." Md anahan, 411 U.S. at 165. In Md anahan, an
enrol |l ed menber of the Navajo tribe, living and earning her inconme on
the Navaj o reservation in Arizona, requested a refund for all of the
noney wi thheld fromher wages to cover her state incone tax
liability. 1d. at 165-66. The Court noted that "this case involves

t he narrow question whether the State may tax a reservation |ndian
for incone earned exclusively on the reservation.” 1d. at 168. After
surveyi ng the devel opnent of Anerican Indian | aw over the last two
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hundred years, the Court set forth the touchstone of recent cases:
"[t] he nodern cases thus tend to avoid reliance on platonic notions
of Indian sovereignty and to | ook instead to the applicable treaties

and statutes which define the limts of state power." Id. at 172. The
Court then observed that in light of the 1868 treaty between the
Navaj o Nation and the United States Governnent, "it cannot be doubted

that the reservation of certain |ands for the exclusive use and
occupancy of the Navaj os and the exclusion of non-Navajos fromthe
prescri bed area was neant to establish the lands as within the

excl usive sovereignty of the Navaj os under general federal
supervision.” 1d. at 174-75. The Court further noted that "since the
signing of the Navajo treaty, Congress has consistently acted upon
the assunption that the State | acked jurisdiction over Navajos |iving
on the reservation.” Id. at 175. Based on this two-fold analysis, the
Court concluded that Arizona did not have jurisdiction to inpose a
tax on the income of a Navajo living on a Navajo reservation. 1d. at
181. Mcd anahan, therefore, stands for the proposition that a state
may not inpose an incone tax upon tribal nmenbers |iving and working
on their own tribal |ands.

11. Since Mcd anahan, the Suprene Court has further delineated the
fundanmental principles of tribal sovereignty and the node of analysis
for lower courts to utilize when tribal sovereignty is invoked. See
Colville, 447 U. S. 134 (distinguishing between nonnmenber |ndians on
the | ands of another tribe and tribal nmenbers on their own |ands in
the state taxation context); Wite Muntain Apache Tribe v. Bracker,
448 U. S. 136 (1980) (setting forth the inquiry to determ ne whether a
state can regulate tribal activity on tribal |ands); Duro, 495 U S
676 (distinguishing between nonnmenber I|ndians on the | ands of another
tribe and tribal nenbers on their own lands in the crim nal
jurisdiction context); OCklahona Tax Conmin v. Sac & Fox Nation, 508
U S 114 (1993) (characterizing McC anahan as a case "in which the
Court held that a State could not subject a tribal nmenber |iving on

t he reservation, and whose incone derived fromreservati on sources,
to a state incone tax absent an express authorization from
Congress”). W glean two tenets fromthese post-Md anahan cases that
are relevant to the present facts: (1) there is a distinction between
nonmenber | ndians on the | ands of another tribe and tribal nenbers
living on their own tribal |ands; and (2) state authority may be
asserted over Anerican Indians on all tribal |ands where the exercise
of such authority does not conflict with federal |aw or treaties and
it does not unlawfully infringe on the right of reservation Indians

to make their own |aws and be ruled by them?2

12. The first post-Md anahan Suprenme Court case that explicitly
mar ked t he di stinction between nonnenber Indians living on the | ands
of another tribe and tribal nmenbers living on their own tribal |ands
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was Washington v. Confederated Tribes of Colville, 447 U S. 134
(1980). There, the Court confronted the issue of whether the State of
Washi ngton coul d i npose sal es and use taxes upon Anerican |Indians on
the reservation of another tribe. The Court, noting that it was
apparent after "McCl anahan that the sales tax could not be applied to
sim lar purchases by tribal nmenbers,"” reasoned that "[f]ederal
statutes, even given the broadest reading to which they are
reasonably susceptible, cannot be said to pre-enpt Washi ngton's power
to inpose its taxes on Indians not nenbers of the Tribe." 1d. at 160.
Further tracing the distinction between nonnenber |ndians on the

| ands of another tribe and tribal nmenbers on their own | ands, the
Court addressed the issue of tribal sovereignty:

Nor would the inposition of Washington's tax on these
purchasers contravene the principle of tribal self-
government, for the sinple reason that nonmenbers are not
constituents of the governing Tribe. For nost practical

pur poses those [nonnenber resident] Indians stand on the sane
footing as non-Indians resident on the reservation. There is
no evi dence that nonnenbers have a say in tribal affairs or
significantly share in tribal disbursenments. W find,
therefore, that the State's interest in taxing these
purchasers outwei ghs any tribal interest that nmay exist in
preventing the State frominposing its taxes.

Id. at 161. The Court, therefore, in the context of state taxation,
hi ghl i ghted the denmarcati on between nonnenber |ndians who are on the
| ands of another tribe and tribal menmbers on their own tribal |ands.

113. LaRock, however, attenpts to obscure the |line between nonnmenber

I ndi ans on the | ands of another tribe and tribal nenbers on their own
tribal lands, arguing that Colville involved the taxation of goods
and is so confined to its facts. Wiile Colville did invol ve sal es and
use taxes rather than an inconme tax, this is a distinction without a
di fference. The central issue in Colville was whether the state had
the power to tax a nonnmenber |ndian on another tribe's |ands; the
nature of the tax was immterial. Thereby the Suprene Court
established a bright-line test for determ ni ng whether an indivi dual
may participate in the accoutrenents of sovereignty when he or she is
on tribal |ands: whether the individual is an enrolled nenber of that
tribe.

14. This interpretation of Colville is in accord with other
jurisdictions. Prior to Colville, several jurisdictions did hold that
McCl anahan exenpted all American Indians on any tribal |ands from
state taxation. See Fox v. Bureau of Revenue, 531 P.2d 1234, 1234-35
(NM C. App. 1975); LaRoque v. Mointana, 583 P.2d 1059, 1063 (Mont.
1978); and Topash v. Comm ssioner of Revenue, 291 N.W2d 679, 680-81
(Mnn. 1980). However, after the Court handed down Colville, Fox was
explicitly overruled by New Mexi co Taxation and Revenue Dep't v. L. R
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G eaves, 864 P.2d 324, 325 (NM C. App. 1993); LaRoque was rendered
invalid by the passage of Mont. Adm n. Reg. 842.15.121(1); and nost
recently, Topash was abrogated by M nnesota v. RMH. , 617 N W2d 55,
64 (M nn. 2000). Thus, New Mexico, Mntana, and M nnesota have al
revisited this sanme issue in light of Colville and recogni zed the

di stinction between a nonnenber Indian on the |ands of another tribe
and tribal nenbers on their own | ands. Moreover, Arizona applied
Colville to find the sanme distinction in State ex rel. Arizona Dep't
of Revenue v. Dillion, 826 P.2d 1186, 1191 (Ariz. C. App. 1991).

| ndeed, the only jurisdictions that provide nonnenber Indians on the
| ands of another tribe with the sane McC anahan tax-exenpt status as
tribal menbers on their own tribal |ands are those such as Oregon and
| daho, which have statutes granting an incone tax exenption for al
Aneri can Indians on Indian lands within their borders, or North
Dakot a, which has not confronted the issue since Colville. See O.
Rev. Stat. 8316.777 (1999); |daho Code 863-3026A(4)(b)(iv) (2000);
Wiite Eagle v. Dorgan, 209 N.W2d 621 (N.D. 1973). Consequently, we
do not accept the argunent that Colville is confined to the subject
of state sales and use taxes; instead, we regard it as a watershed
case that further clarifies the general principles set forth in

McCl anahan.

15. The fact that the Suprene Court declined to confine the

di stinction between nonnenber Indians and tribal nenbers to state
sal es and use tax cases is apparent fromthe second case where the
sanme distinction was raised, albeit in a different context. In Duro
V. Reina, 495 U. S. 676, 679 (1990), the Suprene Court considered
whet her the Salt River Pima-Maricopa |Indian Conmunity-a recogni zed
Tribe with an enroll ed nenbershi p-had crimnal jurisdiction over

Al bert Duro, an enrolled nmenber of the Torres-Maricopa Band of the
Cahuilla M ssion Indians, where he allegedly shot and killed a
fourteen-year-old boy within the Salt R ver Reservation. Analyzing
the power of the Pima-Maricopa Tribe to prosecute Duro, the Court
reasoned that "the retained sovereignty of the tribes is that needed
to control their owm internal relations, and to preserve their own
uni que custonms and social order."” Id. at 685-86. But this retained
sovereignty was not inplicated in the case of a nonnmenber | ndi an-who
could not participate in the tribal government-commtting a crine on
another tribe's lands. 1d. at 688. In so deciding, the Court again
addressed the issue at hand:

The distinction between nenbers and nonmenbers and its
relation to sel f-governance is recognized in other areas of

I ndi an | aw. Exenption fromstate taxation for residents of a
reservation, for exanple, is determ ned by tribal nenbership,
not by reference to Indians as a general class. W have held
that States nmay not inpose certain taxes on transactions of
tribal nmenbers on the reservati on because this would
interfere with internal governance and sel f-determ nation

But this rational does not apply to taxation of nonnenbers,

file://C:\My%20Documents\99-0951.htm 2/17/01



No. 99-0951 Page 9 of 14

even where they are |ndians.

Id. at 686-87 (citation omtted). Therefore, the Court reasserted the
hol ding of Colville in determ ning that the sovereignty retained by

I ndian tribes does not include crimnal jurisdiction over nonnenber

| ndi ans, although it does include, of course, crimnal jurisdiction
over tribal nenbers on their own tribal lands. Id. at 694.

16. However, the Pima-Maricopa Tribe raised the concern that if the
Court did not grant it crimnal jurisdiction over nonnmenber |ndians
on its tribal lands, "the tribes wll lack inportant power to
preserve order on the reservation, and nonnmenber Indians will be able
to violate the lawwith inmpunity."” Id. at 696. The Court responded to
the Pima-Maricopa's concern by asserting that "[i]f the present
jurisdictional schenme proves insufficient to neet the practical needs
of reservation |law enforcenent, then the proper body to address the
problemis Congress, which has the ultimate authority over |ndian
affairs.” Id. at 698. Congress responded to the Court's invitation by
passing the "Duro fix," which granted tribes crimnal jurisdiction
over nonnenber Indians on tribal lands. 25 U S.C. 81301(2) (2000).

117. LaRock, by looking to commttee reports and | egislative history,
argues that the "Duro fix"™ not only overturned the United States
Suprene Court's decision in Duro, but nmandated that a state has no

i nherent jurisdiction over nonnmenber |Indians within Indian country.
LaRock's argunent fails for three reasons. First, Congress did

preci sely what the Supreme Court invited it to do in Duro; there was
no question that Congress was within its authority in passing such

| egi sl ation. Al though Congress granted "Indian tribes"” jurisdiction
over Indians commtting a crime on their tribal lands, it does not
foll ow that Congress elimnated the distinction between |ndian
tribes. 25 U.S.C. 81301(2). To the contrary, if Congress intended to
erase this distinction, it could have done so explicitly in the

| egi sl ation. Second, Congress has not acted to overturn Colville,
which unlike Duro, is within the context of the present case-state
taxation. O course, the Wsconsin Legislature could act to grant
such an exenption, but so far has refrained fromdoing so, in
contrast to the state legislatures in Oregon and Idaho. Finally, the
Suprenme Court, while indicating that it was cognizant of the "Duro
fix," repeated the rule of its "pathmaking case" of Montana v. United
States, 450 U. S. 544, 564 (1981), which defined the limts of tribal
sovereignty:

"Indian tribes retain their inherent power [to punish tribal
of fenders,] to determne tribal nenbership, to regul ate
donestic relations anong nenbers, and to prescribe rules of

i nheritance for nenbers...but [a tribe's inherent power does
not reach] beyond what is necessary to protect tribal self-
government or to control internal relations.’
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Strate v. A-1 Contractors, 520 U. S. 438, 446 n.5, 459 (1997)
(bracketed material in the original). The Court, as evidenced by this
recent reiteration of the Montana rule in a case fourteen years after
the "Duro fix," has held since MO anahan that nenbership in a tri be,
not ethnic status as an Anerican Indian, is the integral fact that
brings inherent tribal sovereignty into play. Thus, the distinction
bet ween nonnmenber I ndians on the | ands of another tribe and tri bal
menbers on their own |ands-as stressed in Colville and reasserted in
Dur o-remai ns val i d.

|V

118. The fact that neither Congress nor the Wsconsin Legislature has
acted to grant the exenption indicates that the State is not
preenpted fromtaxing LaRock. The applicable analysis was set forth
in Wiite Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980), which
followed Colville and confronted the issue present here: whether the
state has jurisdiction to regulate and tax activity occurring on

tribal |ands.® The threshold question is whether the exercise of state
authority is pre-enpted by federal law. 1d. at 142. The second
guestion is whether state authority "infringe[s] 'on the right of
reservation Indians to make their own | aws and be ruled by them""

| d.

A

119. As for the first inquiry, LaRock asserts that "the Treaties that
establ i shed the Onei da Reservation preclude the extension of State
income tax law to Indians on the Onei da Reservation." An exam nation
of the treaties between the Oneida Tribe and the United States does
not support her conclusion. LaRock has referred us to an 1831 treaty
between the United States and the Menom nee Tribe, an 1838 treaty
between the United States and the Oneida Tribe, as well as an 1822
treaty between the United States, the Menom nee Tribe, and the Oneida
Tri be. See Treaty of February 8, 1831, between the Menom nee Tri be
and the United States; Treaty of February 3, 1838, between the Oni eda
Tribe and the United States; Treaty of Septenber 23, 1822, between
Onei da, Stockbridge, Tuscaroara, St. Regis, Minusee and Menom nee
Tribes of Indians. In none of the treaties to which LaRock has
referred us is taxation nentioned. Nor do they inply that a nonnmenber
is exenpt fromstate taxation while on another tribe's |ands.
Therefore, they do not provide a basis to preenpt Ws. Stat. 8§71.02.

120. LaRock further suggests that a "sister-Tribe rel ationship"”

exi sts between the Menom nee Tribe and the Oneida Tribe as evi denced
by "Treaties in 1821 and 1822" between the two tribes. According to
the 1822 Treaty, which is the only treaty between the Menom nee Tri be
and the Oneida Tribe that LaRock has cited, the Menom nee Tri be ceded
sone tribal lands to the Oneida Tribe and retained sone l[imted
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rights to enjoy the ceded | ands, but the treaty does not create dual -
sovereignty over their respective |ands. See Treaty of Septenber 23,
1822, between Oneida, Stockbridge, Tuscaroara, St. Regis, Minusee and
Menom nee Tribes of Indians. It is undisputed that LaRock is an
enrol | ed menber of the Menom nee Tribe, living and working on Oneida
| ands. LaRock does not assert that she has any nore voice in Oneida
tribal affairs than a non-Indian or that this "sister-relationship”
between the two tribes gives her any voice in Oneida tribal affairs.
| ndeed, at oral argunment, counsel for LaRock admitted that the
cessation of Menom nee |and to the Oneida Tribe only indicates that

t he Menom nee Tribe has a relationship with the Oneida Tribe. The
tribes do not grant dual - menber shi ps.

21. LaRock next contends that the definition of "Indian country” in
18 U.S.C. 81151-when read in conjunction with M anahan-supports the
proposition that Ws. Stat. 871.02 has been preenpted by federal |aw,
t hereby preventing the State fromtaxing her inconme. LaRock maintains
that "[i]t is the creation and oversight of Indian country that the
Federal governnment preenpts the State's ability to tax Indian tribes
and individuals.” W reject her argunent. The |anguage of 18 U S.C
81151, within the Indian Crines Act, defines "Indian country" as:

[T]he term'Indian country' as used in this chapter, neans
(a) all land within the Iimts of any Indian reservation
under the jurisdiction of the United States Governnent,
notw t hstandi ng the issuance of any patent, and, including
ri ghts-of-way running through the reservation, (b) al
dependent I ndian communities within the borders of the United
States whether within the original or subsequently acquired
territory thereof, and whether within or without the limts
of a state, and (c) all Indian allotnents, the Indian titles
to whi ch have not been extingui shed, including rights-of-way
runni ng through the sane.

Drafted in 1948, the nonenclature "Indian country," although it has

been used in a civil context,’ refers to the various types of Indian

| ands for the purposes of the Indian Crines Act. The need for such a
nomencl ature i s apparent when the various forns of Indian | ands,
created by the dramatic reversals in federal Indian policy over the
years, are considered. See Egan, 369 U S. at 72-74 (tracing the

hi story of the di sconbobul ated federal |ndian policy, which includes
the establishnment of allotnents, dependent communities and ot her
forms of Indian |ands). Therefore, when Congress deci ded to pass
crimnal legislation for all Indian lands, it chose the term "I ndi an
country” and included within the definition the various forns of
Indian lands in the United States. Such a definition, however, does
not preenpt the State either explicitly or inplicitly fromtaxing the
i ncome of a nonmenber Anerican Indian residing on the | ands of

anot her tribe. When read with the aforenenti oned Suprene Court

file://C:\My%20Documents\99-0951.htm 2/17/01



No. 99-0951 Page 12 of 14

caselaw, it is clear that the Suprene Court-in Colville and again in
Duro-drew a distinction between nonnenbers on the | ands of another
tribe and tribal nenbers on their own tribal |ands. LaRock has not
cited any other federal |aw as having preenpted the State from

i mposing income tax in such a situation. And we find no federal |aw
including treaties, statutory provisions, and casel awthat preenpts
the State frominposing an incone tax on a nonnmenber Indian living on
anot her tribe's | ands.

B

22. The second area of inquiry is whether State authority wll

i nfringe upon the right of reservation Indians to make their own | aws
and be ruled by them Bracker, 448 U S. at 142. This inquiry is
targeted at whether the tribe's sovereignty is restricted by the

i mposition of the tax. Therefore, we must begin by ascertaining the
meani ng of the term"reservation Indian." In Md anahan, the Suprene
Court enployed the term"reservation Indian" in order to distinguish
those facts fromits holding in Egan, 369 U S. 60, which "canme in the
context of a decision concerning the fishing rights of nonreservation
| ndi ans. " Mcd anahan, 411 U. S. at 176 n.15. LaRock, however, turns to
this court's definition of a "reservation Indian” in Anderson, where
we said that "the term'reservation Indian' refers to an Indian
living on the reservation.” 169 Ws.2d at 276. This definition,
LaRock argues, enconpasses her because she "is an Indian that |ives
on a Reservation, the Oneida Reservation.” In Anderson, however, we
were referring to the specific reservation of the particular tribe in
whi ch Anderson was enrolled: the Lac Courte Oreilles Band of the Lake
Superior Chippewa Indians. 1d. at 276, 260. LaRock attenpts to
stretch this definition to include all Indian reservations, a
proposition for which she provides no authority. Inasmuch as LaRock
is not an enrolled nenber of the Oneida Tribe living on the Oneida
Reservation, she is not a "reservation Indian" as that termis used
in United States Suprenme Court precedent or in our Anderson deci sion.

123. It is because LaRock is not an enrolled nenber of the Oneida
Tribe that the tribal sovereignty of the Oneidas is not inplicated.
The fact is that LaRock-who is an enrolled nmenber of the Menonm nee
Tri be-has no voice in the affairs of the Oneida Tribe as she may in
the affairs of the Menom nee Tribe. Nor does she have an expectation
of having a voice in Onieda Tribal affairs as her children, who are
enrol |l ed nenbers of the Oneida Tribe, may have. She nerely asserts
that she is an "Indian" residing in "Indian country" and therefore is
exenpt fromthe State's income tax. Wiile it is undisputed that she
is an Anerican Indian, her ethnicity does not confer upon her any
nore rights or privileges within the Oneida Tribe than a non-Indian
has within the Oneida Tribe. Therefore, we do not find that the State
is preenpted frominposing an incone tax on LaRock.

Vv
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24. In conclusion, we hold that the State is not barred by
principles of tribal sovereignty fromtaxi ng LaRock's incone because,
al t hough she is an enroll ed nmenber of the Menom nee Tribe, she is not
an enroll ed nenber of the Oneida Tribe. W therefore affirmthe

deci sion of the court of appeals.

By the Court.-The decision of the court of appeals is affirmed.
125. DAVID T. PROSSER, J., did not participate.

1See | ndi an Reorgani zation Act of 1934, 25 U.S.C. 88461-479 (2000).
Pursuant to 25 U.S.C. 8476, "[a]ny Indian tribe shall have the right
to organi ze for its common welfare...." Therefore, the Indian

Reor gani zati on Act of 1934 fosters self-governnent and sets forth a
mechani sm for federal recognition, which establishes the quasi-
soverei gn status of each tribe under federal law. See 25 U S. C
88476-479.

2The term™"tribe," as used in this opinion, refers to one of the 556
federally recogni zed Indian tribes, each of which are distinct
political units. Indian Entities Recognized and Eligible to Receive
Services Fromthe United States Bureau of Indian Affairs, 65 Fed.

Reg. 13298-01 (Mar. 13, 2000). This list indicates that the Menom nee
I ndian Tribe of Wsconsin is a political unit distinct fromthe
Oneida Tribe of Wsconsin, which is in turn distinct fromthe Oneida
Nation of New York. Id. It is, of course, undisputed in this case
that the Menom nee Indian Tribe of Wsconsin is distinct fromthe
Oneida Tribe of Wsconsin. However, at oral argunents, counsel for
LaRock noted that there are six "bands of Chippewa” in Wsconsin and
questi oned whether the six "bands" woul d be consi dered one tribe. The
Bureau of Indian Affairs' list indicates that several |ndian "bands"
are distinct political units; therefore, they are separate federally
recogni zed Indian tribes. 1d. For exanple, the Red Adiff Band of Lake
Superior Chi ppewa Indians of Wsconsin is a federally recognized
tribe distinct fromthe Lac du Fl anbeau Band of Lake Superi or

Chi ppewa | ndi ans of the Lac du Fl anbeau Reservation of Wsconsin. 1d.

3A | subsequent references to the Wsconsin Statutes are to the 1993-
94 version unl ess otherw se indicated.

4See, e.g., Sandra Hansen, Survey of Civil Jurisdiction in Indian
Country 1990, 16 Am Indian L. Rev. 356, 358 (1991) (referring to
McCl anahan as a "l andmark decision").

5This second tenet is the analysis set forth in Wite Muntain Apache
Tribe v. Bracker, 448 U. S. 136, 142 (1980), which confronted the
question of whether Arizona (a Public Law 280 state for |imted

pur poses) had the power to inpose a notor carrier |license and use
taxes on a | ogging conpany for its |ogging and haul i ng operations
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performed solely on the Fort Apache Reservation. W note that
Wsconsin is a Public Law 280 state and this sanme anal ysis m ght not
apply to non-Public Law 280 states. Public Law 280 is primarily a
grant of state crimnal jurisdiction over offenses commtted by or
agai nst Indians on the reservations to six states, including

W sconsin, and other states at their option. See Bryan v. Itasca
County, 426 U. S. 373, 379-87 (1976). In Bryan, the Suprene Court
ruled that the grant of civil jurisdiction in Public Law 280 did not
grant M nnesota the power to tax "reservation Indians"” in contrast to
McC anahan v. Arizona State Tax Commin, 411 U S. 164 (1973). 1d. at
390. However, neither the Supreme Court's ruling in Bryan nor Public
Law 280 prohibit a state fromtaxing non-reservation |Indians. See
123.

6LaRock urges this court to enploy the "categorical approach”
outlined in the United States Suprene Court decision County of Yakinm
v. Confederated Tribes and Bands of Yakima |Indian Nation, 502 U S.
251, 258 (1992). This approach is that "'absent cession of
jurisdiction or other federal statutes permtting it," we have held,
a State is without power to tax reservation | ands and reservation
Indians.” 1d. (citation omtted). However, this "categorical

approach” is only utilized "when a State attenpts to levy a tax
directly on an Indian tribe or its nenbers inside Indian country,

rat her than on non-Indians...." Cklahoma Tax Conm n v. Chickasaw
Nation, 515 U. S. 450, 458 (1995) (enphasis added). LaRock is not a
menber of the Oneida tribe; therefore, the categorical analysis would
be i nappropriate. This is in accord with the Suprenme Court's

concl usi on that nonnenber I|ndians resident on another tribe's |ands
have the sanme status as non-Indians resident on tribal lands in

Washi ngton v. Confederated Tribes of Colville, 447 U S. 134, 161
(1980). As noted above, there the Court discussed whether the
inposition of a tax on a nonnenber |ndian on another tribe's |ands
"contravene[s] the principle of tribal self-governnent."” Id. The
Court concluded that the tax would not do so because "non-nenbers are
not constituents of the governing Tribe. For nobst practical purposes
t hose Indians stand on the same footing as non-1ndi ans resident on
the reservation." I|d.

7 See Okl ahoma Tax Commin v. Sac and Fox Nation, 508 U S. 114, 123
(1993).
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